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Adml1iistrator1s Decision 011 High Cost Program Beneficiary Appeal 

Via Email and Certified Mail 

October 29, 2013 

Jonathan E. Canis, Esq. 
Arent Fox LLP . 
1717 K Street, NW 

·Washington, DC 20036-5342 

Re: Appeal of the Independent AUditor's Report on A venture Communication 
Teclmology, L.L.C. 's Compliance with High Cost Support Mechanism Rules 
<USAC Audit No. HC20 I i BEO 11) 

Dear Mr. Canis: 

The Universal Service Administrative Company (lJSAC) has reviewed the appeal you 
filed on behalf of A venture Communication Technology, L.L.C. Aventure), dated 
February 18, 2013, concerning USAC's decision to recover 1 in federal 
Universal Service High Cost Program suppo1t disbursed for the 2007 rough 2011 
program years . . The amount to be recovered was determined by an audit of A venture 
conducted by USAC's Internal Audit Division (lAD).2 A venture appealed USAC's 
detennination that Aventure's Free Conference Service Carrier (FCSC) lines reported on 
the FCC Fonns 525 for the J>eriod audited were ineligible for federal Universal Service 
High Cost Program support. 3 

Decision on Appeal: Denied. USAC has determined that-of previously 
disbursed High Cost Program support should be recovered. 

Background and Discus$ion 
A venture appealed USAC's determination that Aventure's FCSC lines reported on the 
FCC Fonns 525 during the timeframe audited do not meet the criteria required pursuant 

1 This recovery represents amount disbursed in 2007 through 2012. The 2012 amount relates to frozen high 
cost support that was based on 2011 line count data. 
1 See Independent Auditor's Report on Aventure Communication Teclr110/ogy, L.C.C. 's Compliance with 
High Cost Support Mecha11ism Rules (USAC Audit No. HC20 l lBEO l l) (May 15, 2012) (Aventure Audit 
Report). 
3 Letter from Jonathan E. Catµs, Arent Fox LLP, Counsel to A venture, Communication Technology LLC, 
to Universal Service Administrative Company, High Cost and Low Income Division {Feb. 18, 2013), at J 
(Ave111ure Appeal Lefler). 
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to 47 C.F.R. Part.36, Subpart 0 and 47 C.F.R. § 54.101, and therefore, are ineligibl~ to 
receive High Cost Program support:4 In the appeal letter, A venture asserts: 

1. All of the admissions are contained within the IAD report prove A venture' s 
case that its FCSG lines are eligible for High Cost Program support; 

2. USAC misread (Jlld misapplied the regulations at 47 C.F.R. § 54.lOli 
3. USAC's determination that the services offered by A venture are speoial 

access service is incorrect; 
4. USAC's d~tennination that A venture's calls do not terminate and that 

Aventure has no end users in its designated service area contravenes FCC 
rulings; 

5. USAC's determination that Aventure's lines reported ar~ not revenue 
producing lines also contravenes FCC decisions .and industry practice; 

6. A venture was. an eligible· telecommunications carrier for all periods audited; 
and 

7. USAC's.conclusions are novel and cannot be applied retroactively.s 

I. Aventure Asserts That USAC>s Audit Report and Aventure•s Documentation 
Provided During the Audit Fullt Support That Its FCSC Lines -Are Eligible 
for High Cost Program Syrux>rt 

A venture first argues that the Federal Communications Commission's (FCC's or the 
Commissibn's) Connect America Fund Order1 and supporting documenfation that wa~ 
provided by A venture during the audit supports finding that Aventtire'provides 
tenninating access service and all of its reported lines ate "revenue producing. ,.s 
However, as previously discussed in USA C's management response in the Aventure 
Audit Report, the Connect America Fund Order "is effective prospectively and covets 
disbursements for 2012 and thereafter. Therefore, the Order is not applicable to the 
scope of this audit. However, ·even if the Order had been applicable during the audit 
period, the Beneficiary would still not have been eligible to receive High Cost Program 
support for its FCSC customers .. While the Order did. revise the supported services, 
c.arriers a~ still required to provide access to emergency services [p\\rsumit to the Order]. 
The Beneficiary did not provide its FC~C customers with access to emergency service$, 
and therefore, these lines are not eligible for High Cost Program support under bOth the 
Rules in effect during the audit period and the [revisedJ Rules in effect under the O,rd,er!,9 

• S1e A.venlur.e Audit Re~rl, at 71. 
s S.e Avenlure. Appeal Letter, at 1-2. 
'Id. 
1 ln the Marter of Connect America Fwld, A Nat'/ Broadband Pianfor Our Future. Establishing Jttit and 
Reasonflll.le Ratu for local Exchange Carriers, High Cost Univesal Service Support, Developing and 
Unified lntercorrler Compensation Regime, F'ed ..State Joi/fl Bd 011 Unlvtr:sal Servi<Uf, Life1i'ne and Link 
Up, Universal Seri/ice .Reform- Mobility Fund, WC Docket Nos. 10;90. 07-1'.3'5, 07·135, 03-109, CC 
Docket Nos. o l-92, 96-~5, GN Docket No.. 09•S l, WT Docket No. I 0-208, Rep. & Ordcrand.Fllrtber 
tiotice of Proposed Rulemaking. FCC 1H61,26 FCC Red 11663 (2011) (Connecl America FimdOrder). 
See Aventure ;lppea/ Letter, at 2-3, 

9 Avenhtr.e .Audit R-eport, at 66. · 
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Additionally, A venture asserts that it has provided documentation to USAC that 
demonstrates it provided tenninating access service and that all of its reported Jines are 
thus revenue producing. 10 IAD concluded after reviewing the documentation provided by 
A venture that it did not contain sufficient detail to be in compliance with § 54 .202( e ). 11 

As such, the documentation that was provided by A venture "did not demonstrate 
sufficient, appropriate evidence that the FCSC customers were billed for these lines and 
the Beneficiary did not provide any other documentation to demonstrate that it assessed 
or collected any fees related to [the FCSCJ lines, including the end user common line 
charge required for MLB Jines per·the Form 525 Instructions.12 "Without sufficient, 
appropriate evidence to conclude otherwise, it appears these [FCSC] lines are not revenue 
producing working loops and may not be reported as such for High Cost Program 
purposes."13 

Aventure further argues tha.t USAC "concedes that voice grade lines carried over high 
capacity circuits are eligible for High Cost Suppoit.''14 In addition, A venture argues that 
USAC acknowledged in the audit report that "Aventure•s conference bridges are located 
in its end office facility in Salix, Iowa," which is located in A venture, s de.signated service 
area and that "[a]ll calls were terminated at the FCSC's respective DS3 equipment 
located in Salix, Iowa.,,15 A venture concludes that the reported FCSC lines are thus, 
eligible for USF support. 16 

While the conference btidge equipment may reside at Aventure's central office in Salix, 
Iowa, Aventure's actual end-users were not located in the Beneficiary»s designated 
service areas. 17 Pursuant to 47 C.F.R. § 54.201(b), 18 it is the responsibility of state 
commissions to designate a carrier's servi~e area for the pwposes of receiving universal 
service support. As the customers claimed by the A venture for High Cost Program 
support were located outside ofits service area designated by the Iowa Utilities Board 

to Aventure Appeal Letter, at 2-3. 
11 See Aventllre Audit Report, at 64-68 (describing the documentation that was provided by Aventure and 
explaining why each type of documentation was Insufficient or not relevant to the issues rajsed during the 
audit). See also 41 CFR § 54.202(e} ("AJI eligible telecommunications carriers shall retain all rec.ords 
required to demonstrate to auditors that the support received was consistent with the universal service high
cost.program rules. These records should include the following: data supporting line count filings; 
historical customer records; fixed asset property aceountlog records; general ledgers; Invoice copies for the 
purchase and maintenance of equipment; maintenance contracts for the upgrade or equipment; and any 
other relevant documentation. This documentation must be maintained for at least five years from the 
receipt of funding."). · 
12 See FCC Fonn 525 Instructions, OMB Control No. 3060-096, at 2. 
"Avent11re Audit Report, at 67. 
14 Aven111re Appeal Leiter, at 3. 
IS Id. 
16See id. (concluding that Aventure properly documented its line counts and tennination points for the lines 
reported in accordance with the FCC rules). 
17 See Avent11re Audit Reporl, at 63 (discussing the issue that Aventure's conference operator customers 
were located outside of Aventure's designated service area). 
11 47 CFR § 54.20t(b) ("A state commission shall upon its own motion or upon request designate a 
common carrier that meets the requirements of paragraph (d) of this section as an eligible 
telecommunications carrier for a service area designated by the srate commission."). · 



Mr .. Jonathan E. Canis 
Arent Fox LLP 
October 29, 2013 
Page4of13 

(IUB» these lines were not ~ligible to receive High Cost Program support.1
·
9 In additi9n, 

USAC further found that although the calls may have terminated at the conference bridge 
equipment located in Salix, Iowa; none of the end-u8ers using the bridge conference 
equipment were loca~ed inAventure•s ·desi~ated service area_and thus, these lines were 
not eligible for High Cost pl'ogram support. 0 During the audit, the au4itors also fo_und 
thtJt /\.ventured.id not use the FCSC customers' billing addresses for the reported lines 
because these customers were IOcated outside of A venture's designated service area in 
lowa.21 

USAC does not concurwith Aventure's assertion that the. information provided in the 
audit report and Aventure~s documentation support finding.that its FCSC lines were 
eligible for High Cost Program support; In addition, USAC. will further explain below as 
to why it determined that the FCSC lines reported and claimed by A venture in 2007 
through 20 I 1 were not eligible for High Cost Program support. · 

II. A venture Failed-to Provide All the Designated Services Set Forth at 47 C.F.R. 
§ 54.101 for Its fCSC Lines Thereby Rendering These Lines Ineligible for 
High Cost Program Support 

As explaiµed previously ln USAC's management response, ·"The· Beneficiary does not 
meet the criteria required by 47 C.F.R. § 54.101, and therefore, is ineligible-to receive 
High Cost Program support for their FCSC Jines. Av.enture's FCSC service does not 
qualify as single party service because it fails to meet the definition set forth in Subpart 0 
that requires an. ~nd user line must be a direct c_qnnection from a central office switch to 
the end user's premjses; The facility provided by Aven_ture is a DS3 circuit with no 
direct connection to any specific end user. The service can be· deemed neithei:: single nor 
multi-party without a direct connection to any end user customer.,,22 Theref0re, 
Aventure's FCSC service lacks the required functionality that eligible telecommunication 
carriers (ETCs) must provide to their custo~ers to receive ~Iigb Cost Program support. 

A venture st~t~s that its .switch conta'ins technqlogy to provide the services required by the 
Rules and that having a switch that is capable of providing all of the designated serviCes 
~t 47 C.F.R. § 54JOl(a) satisfies the FCC rules for receiving universal service support.23 

While Aventijre asserts its switch has the capability to provide the required services 
pursuant to 47 C.F.R. 54.lOl(a), the failure to actually provision these se1'Vices to its 
FGSC cusfom~rs m~s th~ carrier is not satis~i~g the ''designated servic.es" requirement 
and is not entitled to teceive. universal service. 

·"A.venture Audit Report, at 62. 
20 See Id; 
11 See id. at63. 
21 Al>ellture Audit Report, at 7L 
2

' See Aventure Au.di/ R'epor/, at 3 (explaining that A venture' s switch is capable of providing all the 
desi$1Ultcd services S<? Aventure is providing "access to" these services); see also Aventrtre Appeal Leifer, 
at 4 (reiterating that its switch is able to provide ·an required services and that A venture ls required to only 
offer the required services instead.of actually providing all of the required servlces). 
'J• See Avent.ure Audit Report, at ?L · , 
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In its appeal, A venlure specifically argues that it is required only to offer the necessary 
services, but that it does not have to actually "provide all the enumerated services. ,,is 
Avent~re explains that USAC "contlate[d] the tenns 'offering' and 'providing.' Section 
54.10 l (b) states that 'An eligible telecommunications carrier must offer voice telephone 
service as set forth in paragraph (a) of this section to receive federal universal support .. 
But IAD reads this provision as requiring an ETC to provide all enumerated services. "26 

USAC disagrees· with A venture•s assertion that eligible telecommunications carriers are 
. not required to provide all enumerated services pursuant to 47 C.F.R. § ·54.lOI(a) to 
receive High Cost Program support. In the 1997 Universal Service Order, the 
Commission adopted the Joint Board's recommendation and required that "eligible 
carriers must provide each of the designated services in order to receive universal service 
support. "27 In this Order, the FCC also granted eligible carriers a reasonable time period 
to "complete network upgr~des required for them to begin offering certain services that 
they are currently incapable of providing."28 A venture has not proffered any reason as to 
why its FCSC customers were not provided with single-party service, access to 
emergency services, access to operator services and access to di~ctory assistance.z9 

Indeed, A venture affinns in its appeal letter that "A venture does not provide.these 
services to its conference operator customers because .they cannot use such services. 030 

As a result, because A venture does not provide all of the designated serviees as required 
by 47 C.FJ~ .. § .54. l 01 for its }i'CSC lines, these lines are not eligible to receive univel'sal 
service support .. 

III. Aventure's FCSC Lines are Special Access Dedicated Circuits and Are Not 
Eligible for High Cost Support · 

Aventure's appeal .further asserts the FCSC DS3 facilities are not special access service 
but are switched-access service eligible for High Cost Program support.31 Aventure 
bases this contention on its understanding that these lines are switched access because 
they are conveying communications from a tandem switch over a high capacity DS3 
circuit to a conference call ·company, thereby making these lines eligible t<> receive High 
Cost Program ·support. 32 

15 Aventure Appeal Lefler, at 4 • 
.2, id. 
21 ln the M<ll/er of Fed-State Joil:ll Bd. on Universal Service, CC Dooket No. 96~45, Report & Order, FCC 
97·157, 12 FCC Red 8776, f 89 (1997) (1997 U11iversal Servfce Order). 
21 See Id. at fi 89-91 (allowing carriers time to buil.d out their.networks to provide single-palfy service and 
aC¢ess to E911 service only if"exeeptional circumstances" warran~ed the granting of universal service 
support dur[l)g the build out period). A venture has provided no support for its argument that It only n~ed 
to merely offer all designated services in order to receive universal service support. 
29 Su Aventura Audit Repcrt, at 8. Instead, A venture argues that its switch is able to provide theso services 
a_nd thus, Aventure is.able to "provide access" to these services. Ave~ture also asserts that every support 
line js not required to provide all of the designated services, although it offers no support fonhis statement. 
See ~enfure Audit Report, at 14. 
30 A.venture·Appeal Leifer, at S. • ,, . . . 

.Id. at 7. 
12 . 

Id. at .8, See also Aventure.Audit Report, at 72. 
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Aventure,s assertion that its FCSC DD3 service is ·~switched service" conflicts with the 
requirements of Parts 36 and 54 of the FCC's rules. 47 C.F.R. § S4.307(b)33 and 
§36.611 (h)34 require lLECs-to only report the number of working Exchange Line C& WF 
loops (or Category 1 loops) to receive High Cost Program support. ·These Category 1 
toops are defined by 47 C.F.R. § 36.152(aX1)3s as~ discrete end.user facilities-between 
local central offices and subscriber premises, Therefore, USAC cannot accept 
Aventure's reportjng of672 voice gra(le channels associated'Witll its FCSC DS3 service 
because 47 C.F.R. Part 36, Subpart 03~ would classi~ the FCSC DS3 service as a 
wideband servfoe. 47 C.F.R. §§ 54.30i7 and 36.152 s specifically exclude wideb~d 
circuits from receiving High Cost Program support. Thereforet the FCSC DS3 service 
does not meet the definition of a Category I C& WF, and iS correctly classified as 
Category 2 C&WF (wideband)t which is .not eligible for High Cost Prograpi.snpport.39 

In addition, A venture cites the FCC;s 20Q7 decision from Qwest v. Farmers and 
Merchants40 as support that its FCSC service qualifies for High Cost Program support.41 

n 47 CFR § 54.307(l>)'("ln.order.to receive support pumiant to this subpart, a competitive eligible 
telecommunications carrier m\lst ,report to the Adminisll'ator the_ number of working loops it serves irt a 
servico area pursuant to the schedule set .forth In paragraph (c) of this section. For a competitive eligible 
telecommunications carrier serving loops in the se.rvice area of a rural incumbent local·exchange-<:arrler, -as 
that term.is defined In § 54.S, the carrier must report, by customer·cla.s$, the numbet ofworl<lng _loops it 
serves in the service area, disaggregated by cost zone lf disaggrogatio_n zones have-been esta~lished within 
the servJco area pursuant to § 54.3 l S. For a competitive eligible. telecommttnicatlons carrler serving loops 
in the service area of a non-rural telephone company, the carrier must report. the number ofworldng 100,ps It 
serves in the service area, by customer class if the non-rural telephone company receives Interstate 
Common Lino Support pursuant to§ 54.90l and by dl~~gatlon zone if disaggregation 7.0nes.have been 
established within the s~rvice area pursuant to §. 54 .31 $ of this subpart, a!ld the number of working loops it 
serves in each wire center in the-serylce. area. For ~ivorsal servlce support purposes, working loops ar.c 
defined as the null'lber of working Exchange Line C& WF loops used jointly for exchange. and message 
telecommunications service-, including C& WP subscriber lines associated with pay 1elephones in C& WF 
Category f, but excluding WATS closed end access and TWX service. Competitive ellgible 
telecommunications carriers providing mobile wireless service in an in~bent LEC's service area shall use 
the customer's billillg address for purposes of i<Jentifying the service location of a mobile wir~ess customer 
in a service area."). . 
3
' 47 CFR § 36.61 l(h) ("For rural telephone companies, as tbat tenn ls-defined in§ 51 .S of this chapter, the 

number of working loops for e~h s.tudy area. For non-n!ral telephone companies, the number of working 
Joops for ea~h ~t_uµy llt'Cli alld for.each Wire cen.~r. For universal service support pul'poses, \vorking loops 
are· defined as the nu.mber ofworki!lg ,~xchange Line C&WF loops usedjo.liltly for exchange and message 
tel"~µ1licatioos $Crvice,-lncludi.n~ C&WF subscriber lines associated with pay telephones in c&WF 
Category 1, but excluding WATS closed end access and TWX service. These figures shall be calculated as 
of December 3 ht oftbe calendar year preceding each lu.ty 31st filing."). 
u 47 CFR § 36.152(aXl) (''Exchange ~i4!'·C&WF Excluding Wideband-Category I-This category 
Includes C& W facilities between IOcal cen~ral offices and subscriber preffi.fses used for message telephone, 
pr!va!e line, local !)hMnel~. and for circuits b~tween-control tenninals and radio stations providing very ·· 
high frequency maritime s~rvice or urban: or highway mobile service.''). 
36 47 CFR § 36. Subpart 0 ("Wid~band Channel-A communications channel of a bandwidth equivalent to 
twelve or more voice &rade chaMels. "). 
,., See supra n.35. 
"Seuupra n.31. 
39 Aventurs Audit RepQrl, at 73. 
,'° /n the.Matter ()fQW~t Communic_atlons Corp. v. F'arniBl's & Merchams Mutual Te/epho11e Co.,.Fi1e No. 
EB~07·MD·001, Mem. Op. and Order, FCC 07·l_75, 22 FCC Red 17973, 1798.5-88t 113,0-38(2007) 
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Specifically, A venture asserts that the FCG found that F~mers and Merchants could 
collect access charges for tenninating calls to conference operators. 42 .Aventure further 
explains that although the FCC reconsidered its initial decision, 43 the FCC never reversed 
its decision as to whether switched access char-ges may be collected from conference 
operators' caJls.44 However, the FCC in fact found that Farmers and Merchants was not 
entitled-to charge switche.d access rates for cans from conference operators. In the 2009 
Qwest Reconsider.a/ion Order, the FCC reversed its earlier decision and found that 
Farmers and Merchants were not entitled to charge switched access charges for calls 
made by conference operators because the conference :operators were not "end users0 

who were purchasing services through Farmers and Merchants' tar.iff.4s The Commission 
explained that the services Farmers and Merchants were providing to the conference 
operators were not the services that were offered through Farmers and Merchants.' 
tar~ff.46 The Commission stated that "because the conference calling companies did not 
subscribe to services offered under Farmer's filed tariff, they were not 'customers• or 
'end, users.• In tum, the service Farmers provided to Qwest for calls of the conference 
calling companies was not ~switched access service' as defined in the tariff.'147 Thus, 
Qwest was not r.equired to p,ay Farmers and Merchants• charges for terminating the 
conference calling companies' calls and the FCC directed Qwest to file a complaint for 
damages. 48 

• 

In its appeal, Aventure also cites to an older line ofFCC eases where the Commission 
found that AT&T failed to meet its burden to show that the rural LECs violated FCC 
rules by entel'ing into revenue sharing agreements with conference call operators.49 

A venture concludes that because the FCC found that AT&T did not meet its ~urden to 
show these carriers violated FCC rules, the FCC also concluded the carriers were entitled 
to c9llect switched access charges for conference operators• calls. so However, this 
specific issue was not discussed in the orders cited by A venture. In addition, the FCC 

(finding that Fai:m~ a1l4 Merchants did no.t violate Commission rules when it imposed tenninating access 
charges for calls 'from conference operators because the Commission found that the conference operators 
we(e p.\ll'Chasing s~rvices through the company's tariff). 
41 Avet1ture Appeal letter, at 8. . 
42 See Id. 
43 In-the Ma_lter of Qivest Comm1mlcatlons Corp. v .. Farmers & Merchants Mutual Telephone Co., Filo No. 
BB-07-MD-OOI~ SeGond Order on Reconsideration, FCC 09-103, 24 FCC Red 14801 (2009) (2009 Qwesl 
ReconslderQf/on Order) .(reveising its original order and finding conference calling companies wero not end 
use1'S under Partners and Merchants' t4riff and that Farmers and Men:hants was not entitled to chai:ge the 
gw&t tariffed switch a~ess rates). 

Sf!e AvemureAppeal Letter, at 8·. 
45 2()()9 Qwest Reconsideration Or.der1 24 FCC Red at 14813, f26. 
~6 See id. at.14810, f 22. 
•1 u. 
11 Id. at 14801, 'J l ("Qwest may filo a supplemental compfaint for.damages within sixty days ·Ofthe release 
otthis order."). ·· 
~'See Aventure Appeal Leifer, at 8 (citing to In the Matier of AT&.Tcorp. )I, Jefferson Telephone Co., File 
No. E-97-07, Mem. Op. and Order, FCC 01-2431 16 FC<:: R9d 16130 (200i), ln the Malter of AT&T Corp. 
v. Frontier Commun/cat(ons cf Mt. fu/aJkl, Inc .. et Q/., File No. E·96·36, Mem. Op. and Order, 17 FCC 
Red 4041 (2002); In the Matter of AT&T <;orp. v. Beehive Telephone Co. el al, Filo No. IH7-04, Mom. 
Op. and Order, FCC 02-186, 17 FCC Red 11641 (2Q02)). 
50 See Aventure Appeal Letter, at 8. 
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issued a series ofrecent orders jn 2011and2013 holding that the carriers were not 
entitled to switched access charges for conference· operators' calls because the carriers 
were not providing the conference operator customers tariffed services. SJ As USAC will 
discuss further below,.Aventute was not providing its.FCSC customers with tariffed 
sefVices. Thµs; Aventure's FCSC customers were not "end users'' under Aventure,s tariff 
and A venture was not entitted to charge access charges for the confereneenperators' 
calls. 

IV. Aventure's FCSC Customers were not ''End Users'' and .Did Not Subscribe to 
Aventure's Tariffed Services 

Aventur~ disputes the Iowa Utilities Board's (IUB's) 2009 decision that FCSC service 
does not have any "end users.052 A venture asserts that the FCC found that conference 
call operators are end users ·and that the calls "terminate" .at the location of the conference 
call bridge equipment.53 Further, Aventure·believes the IUB's findings in the .2009 
decision violate FCC's precedent and cannot be relied upon for this audit.54 

In 2-009, the IUB issued an order regarding A venture and the services provided to its 
FCSC customers:55 Specifically, the IUBfound that the HFCSCs are not end users of the 
Respondents [including A venture] for purposes of their intrastate tariffs. The FCSCs did 
not subscribe to th~ R~spondent's access or local service tariffs and the FCSC did not 
expect to PR( for and did not pay for any of the Respondents' local exchange service 
offerings!'5 In ~dition, th~ IUB also found that the Respondents' calls did not 
tenn111ate at end users' premises.57 The IDB found that the FCSCs' conference bridge 
equipment .was lo~ated at the Respondents' premises and that the premises were under 
the oontrot· of the Respondents and not the end users. 58 Thus, the IDB concluded that the 
FCSC lines tenninated at the RespondentS' premises and not the premises of the end 
users. 59 The IUB further found that certain FCSC calls were delivered to a router at 

. JJ See, e.g., In the M<it.t.er a/Qwest Commrm/CMlons Co. v. North.er,il Valley Communications, File No. EB· 
I J-MD-00 l, Mem. Op. and Order, FCC 11-87, 26 FCC Red 8332, 8J38, t 11 (2011) (finding that CLECs 
may not iinpose.switChed access charges purwant to a tarifl'unless it is offering the tariffed sdrvloes to its 
enci users)i In tlie Matte,r o/Qivesl Conuitunlcations Co. v. Sancom, Inc_., file No. EB-lO·MD-004, Mem. 
Op. and Order, FGG 13·3.21'1 28 FCC Red 1982, 1994, 1! 28 (20IJ) ("We (ind that the Free CaUing 
Companies were nof' 'end users' under Sancom's Tariff and, theref6~e. that Sancom was not entitled to 
charge Qwest for switched access under the Tariff. By charging Qwest nonetheless, Sancom vfo1ated 
sections 20l(b) and 203(c) of the. Act."); In the Matier of AT&T Corp; v. All American Telephone Co., et 
at., File No. EB-09-MU-010, .Mem. Op. and Order, FCC 13·38, 28 FCC Red 3477, 3494-95, 138 {2013) 
(All American Order) (holding that the ~rriecs did not terminate calls to 'end users' within the meaning ·of 
their tariffs and thus, they could not properly bill for access services under th~·torms oflheir tariffs.). 
52 Id. at 12. 
:: &e Aventure Appeal letter, at 12 (citing to the FCC's first Qwes.t Order that was subsequently reversed), 

. Id. 
"See In the Matter of QWe.sl C<»t1mtmicat/ons Corp. v. Superior Telephone Cooperative, et al., Docket No. 
FCU-07-2, Final Order (Iowa: Utilities B-Oard 2009) (2()()9 fUBOrcfer). 
S6 Id. at 34. 
'

1 See id. at 39. 
sa See id. 
59 Su id. 
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Aventine's central office and then forwarded to its uWmate destination.60 The IUB 
concluded that "the called party was not the FCSC, it is a person or business located 
somewhere other than the Respondents' exchanges. Therefore these calls are not subject 
to intrastate terminating switching access charges in Iowa."61 The IUB concluded that 
"none of the FSCS associated with the Respondents were end users for purposes of the 
Respondents' intrastate exchange access tariffs, none of the intrastate toll traffic 
associated with the FCSCs terminated at an end user's premises, and much of the 
intrastate toll traffic associated with the FCSCs did not terminate in the Respondents' 
certificated local exchange area. For each of these reasons, intrastate access charges did 
not apply to calls to the FCSCs and should not have been billed to the IXCs for calls to 
numbers assigned to the FCSCs.'>62 

USAC concurs with the findings ma~e by the IUB in 2009 regarding A venture because 
during the audit A venture was unable to provide documentation to show that: (l) the 
FCSC customers were end users and were sub~ribfog to services from Aventure's 
tarifft3 and (2) that the FCSC customers were located in.Aventure's designated service 
area. Specifically, A venture has not provided documentation to· show that the FSCS 
companies were in fact subscribing to Aventure's tariffed services.6s USAC does not 
agree that the documentation provided by A venture during the audit demonstrates that 
A venture assessed and billed its FCSC customers any fees related to these FCSC lines 
including the end user common line charges required for MLB lines per the FCC Form 
555 instructions.66 In addition, USAC further notes that the IUB also detennined during 
its investigation that A venture did not assess any fees to its FCSC customers and that 
A venture, like Fanner and Merchants above, entered into untariffed agreements with its 
FCSC customers.67 Aventure has not provided USAC with sufficient documentation to 
demonstrate that it provided FCSC customers with tariffed services and that A venture 

60 See id. at 42. 
'

1 Id. 
62 Id. at 53-54. 
63 Se, Aventure Audit Report, at 9-10, 63-66, 75-76. 
64 Ste Id. at 9, 61-63, 74-75. 
6

' See td. at 9-10. 
66 See Id. at64. 
67 See 2009 JUB Order, at 26-21 (addressing Aventure's claims that it invoiced its FCSC customer $5 per a 
line, per month fee, and agreeing with Qwest's evidence that the invoices were never issued to the FCSC 
customers and were instead issued to an int~rmediary broker). The IUB concluded that although it 'is not 
clear when A venture sent the invoices for this untariffed rate, (that] they were not legitimate bills for which 
Aventure expected to be paid." Id. In addition, the IUB concluded that "the FCSCs did not subscribe to 
the services in the Respondents' access and focal exchange tariffs and therefore were not end users of the 
Respondenfs .... The Board finds the lack of timely, legitimate billing for tariffed services by the 
respondents demonstrates that the FCSCs did not actually subscribe to a billable tariffed service. 
Moreover, there Is convincing evidence that the Respondents did not Intend to bili the FCSCs for any 
services"Under their tariffs, as required in.order for intrastate access charges to apply. Specifically, the 
Respondents did not comply with the billing requirements of their tariffs when they did not send the FCSCs 
monthly local exchanges invoices, they did not bill the FCS~ the EUCL on any Invoices, they did not bill 
the PCSCs a federal USF charge on any invoices~ and they did not bill the FSCS for ISON Line Ports, 
ISDN BRI arrangements, or ISDN PRI arrangements on any invoices." Id. at 24-25. Aventure's billing 
documentation given to USAC provides that Aventure billed Its FCSC customer $.5 per line, but there ls no 
indication on the invoice that any of the requested fees were accessed. Ave11111re Audit Rtport, at 44. 
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billed tbe FCSC customers rnol)thly access fees and services. 68 Tu.us, USAC detennined 
.that the FCSC customers were not end users and that the FCSC lines were not eligibte for 
High Cost Program supJ?Ort.69 in addition, the docum(:ntatiQn provided'b}' A venture 
showed that its FCSC customers were not located fa its designated service area and that 
the calls terminated outside of Aventure's service:area.70 

A venture argues that USAC may not rely on the findings by lUB or the niB's September 
2009 ordei;. 71 ijowever, as discussed above, USAC 'COllCUrS with the IDB 's findings. In 
addition, USAC ftnther notes that .the Conunission rejected a similar argument by a rurai 
ILEC who alleged the findings from the Utah Public Service Commission should. not b~ 
relied upon by the Commission. The Commission responded with "[w]e disagree with 
Defendants·, contention that the Utah PSC's findings ate irrelevantJ.o our analysis. The 
Utah PSC conducted extensive proceedings into All American's oR.erations, .and its · 
findings are credible· and independently supported by the record." 2 

A venture further contends tjl.e IAD report improperly dismisses the FCC,s Connect 
America Fund Order as control1ing precedent:73 A venture asserts that the Connect 
America Fund Order confirms that calls to conference operators and chat lines should be 
deem.ed regulated, switche<i· aceess services. 74 USAC disagrees that the Connec(Amerlca 
Fund Order supports Aventure's assertion that its FCSC lines are eligible switched 
access services. As explained above, USAC determined that A venture provided spe<(ial 
access services that are not eligibl~ for High Cost Program suppor,t,75 In addition, USAC 
also detetmined that A venture' s FGSC ·customers were not. end users.76 Further, the 
Connect America Fund. Qriler 's. re.vised rules regarding si,mulated call traffic were not in 
effect during the time peried ~udited .and cannot be applied retro~ctively.11• For these 
reasons, USAC finds· that Aventure's reliance on the Connect America Fund Order does. 
not render its FC~C.liQc;s ·eligible for High Cost Pr9gram support. 

V. Aventure's FCSC Lines Were Not"'Revenue-Producing" And Were Nof 
Eligible f{)r High Cost Progr~ Suppo1t 

A venture asserts that the FCSC lines reported should be considered ·revenue produclng 
bec~use: (l)Aventure•s relationships with its conferen~e o.p~rato1· customers is a form of 
'
1access sharing;" (2) A venture has billed for interstate switched access charges and is 

pµrsuing collection actions .againsrthefong distance carriers to recover them; and (3) 

"See Adventure Audit Report, at 9~ 10, 67, 15. 
"See Id. · · · · 
_
70 See Aventure Ar1dit Report, ~t 9, 62-64,,74. 
71 See·Aventttre Appeal Letter, at 12. 
72 All American Otder, 28 FCC Red at 3495,-.139. 
n A.venture Appeal Le.tier, at 13, 
74 Id at 14. 
is See Slpra at Sectiort' Ill. 
16See s.11pra at.Section IV. 
"see 11.'dventure Audit Repprt, at75. 
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NECA has stated in their presentations that a carrier does not have to bill or collect any 
amount in order to report a "revenue producing loop.078 

Aventure's reference to access sharing based on verbiage from the FCC's Connect 
America Fund Order is unavailing. First, as previously discussed, the determinations of 
that Order are only effective prospectively and were not in place for the period in 
question.79 Second, Aventure's arrangements with its conference operator customel's in 
revenue sharing agreements which convey the benefit ofFCSC's traffic resultant 
tenninating access stimulation do not supplant the requirement to· charge its FCSC 
customers for the tariffed DS3 service. 

IAD detennined that A venture did not provide adequate billing documentation to support 
that any payments were made by any of its FCSC customers in compliance with the 
requirements of 47 C.F.R. § 54.202(e).80 Aventure did not provide reasonable evidence 
that it assessed or collected any fees related to these lines, including the end user common 
line charge required for MLB lines per the Form 525 instructions. Without sufficient 
evidence to conclude otherwise, the auditors were not able to find that these lines were 
revenue producing working loops. As such, the FCSC lines could not be reported as such 
for High Cost Program support purposes. 81 

USAC further notes that Aventure,s arguments for collecting service access charges are 
aimed at the long distance IX Cs. A venture has not provided any evidence that it has also 
billed its FCSC customers and is pursing collection actions against its FCSC customers 
for non-payment of services. 82 

USAC also finds that the cited NECA •s presentations are unpersuasive and do not modify 
the audit findings. Although, NECA may include a broad definition for "revenue 
producing., in. its presentation, the fact remains that A venture did not provide all the 
designated services set fort~ at 47 C.F .R. § 54.101 t() its FCSC customers. As explained 
above, the FCSC Jines do not meet the criteria required by 47 C.F.R, § 54.101 and 
therefore the lines reported are ineligible to receive High Cost Program support. 83 

VI. USAC's Audit Findings Are Not Novel and Are Not Being Applied 
Retroactively Towards Aventure's Audited FCSC Lines 

11 Su Aven111re Appeal Letter, ans. 
19 See Aventure Audi/ Report, at 75. 
'° 47 C.F.R. § 54.202{e) ("All eligible telecommunications carriers shall retain all records required to 
demonstrate to auditors that the support received was consistent with tho universal service high-cost 
program rules. These records should include the following: data supporting line count filings; historical 
customer records; fixed asset property accounting records; general ledgers; invoice copies for the purchase 
and maintenance of equipment; maintenance contracts for the upgrade or equipment; and any other relevant 
documentation. This documentation must be maintained for at least five years from the receipt of 
funding..") . 

. at AvenlureAudll Repor~ at 9. . 
11 &e Avenhue Audit Report, at 18-10. See also A.venture Appeal Leiter, at IS. 
0 See supra at Section II. 
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A venture asserts that the A venture Audit Report includes novel findings that are not 
supported by FCC rules or orders and that·USAC is retroactively applying new rules 
towards Aventure's audited. line counts.84 Bpecifically, A venture argues that there is no 
·precedent to <:Qnc1ude that voice grade services terminated over a high-capacity circuit do· 
·not qualify for High Cost Program support.85 A venture also asserts that USAC has never 
made a determination on whether High Cost Program support can ·~ prQvidecl foi: c.alls 
provided to conference call operators. 86 Thus, A venture argues that USAC issued novel 
findings and is..retroactively applying new niles to the. audited FCSC lines, 

USAC does not concur thatit has issued novel findings or is retroactively applying ne.w 
rules towards Aventure's audited FCSC lines. As explained above, even though 
Aventure's high-capacity circuit may be used to provide all the enumerated voice 
services pursuant to 47 C.F.R.. § 54.101, A venture concedes that it is not providing all the 
required voice services to its FCSC customers.87 The issue has never been.whether 
Aventure1s high~capacity circuit is able to provide all the required voice servic~, but 
rather A venture is ,not providing aH required v.oice services. to its FCSC customers. 88 

A venture is not eligible to receive federal universal service· High. Cost Program sup&ort if 
it is not providing all of the.required voice services set forth at 47 C.F.R. § 54.101. 
Further, the Commission's 1997 UniversalServ.ice Order ·set forth this precedent and it is 
not a new rule that Is being applied retroactively to Aventure's audited FCSC lines.90 

USAC is not required to address the general question of whether any calls to conference 
operators may be eligible for federal universal High Cost Program supp6rf. USAC 
determined through tbe audit of Aventure's.FCSC lines that these specific I?CSClines are 
not eligible for f!igh Cost Program support fot the reasons discussed above. 

Yit Conclusion 

USAC .has reviewed and considered the documentation and arguments proffered l:>y 
A venture in regards to the Aventure Audit Report's.findings. USAC is not persuaded to 
reverse t_he auditor'$ findings for the following reasons. First, Avenrure failed to prQvide 
all the requi~e4 services at 47 C.F.R. § 54.101 to its FCSC customers.9r To receive High 
Cos.t Pi'ogi:am support, ETCs· are required to provide ali of the required services. 92 

Second, A ven~re '.s services to FCSC customers were ineligible spe9ial ac~ss servi~~s 

84 See Aventure Appeal Letter, at 19. 
85 See id 
86 See fd, 

· 
87 S~e; A~f!nll{rfAppea/ Letter;. ·at .5 ("A vel)hire .do~s n"9t pf9vtde (emer~eney calting, operator, or directory 

:assistance} services· to its conference.operator customers because they cannot use such services."). 
u See supra at .Section II. 
89 See Id. . 
90 See 1997 Untvers_af ServJce Order, 12 J?CC Red 8776, 189 {''Consistent with the Joint Board's 
recommenda~on, we.conclude that. eligible carriers !l\USt provi9e e~ch-0ft}le designated s~rylces in order to 
recei_ve universal service support."). 
91 See supntat sectiOn II.. 
~2-~ee :1997 Pniv~rsa{Serv_tce Order, 12 FCC Red .at~ 89. 
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and not eligible switched access services.93 Third, A venture's FCSC customers were not 
end users and the FCSC customers were not located in A venture' s designated service 
area.94 Finally, because Aven~e did not invoice or bill access charges to its FCSC 
customers, USAC determined that the FCSC lines were not working loops eligible for 
federal universal support.95 Therefore, as discussed above, Aventure's appeal is hereby 
denied. 

A venture Appeal Rights 

If you wish to further appeal this decision, you may file an appeal pursuant to the 
requjrements of 47 C.F.R. Part 54, Subpart I. Detailed instructions for filing appeals are 
available at: 

http://www.usac.org/hc/about/program-integrity/appeaJs.aspx 

/Isl/ Universal Service Administrative Company 

tJ Sn supra at Section III. 
94 See supra at Section IV. 
9s See supra at Section V. 
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Re: .LETTER REQUESTING .BOARD REVIEW:· Administrator's D.ecislon on High Cost 
Program B'eneficiary Appeal; (USAC Audit N-0 .. HC2011BECH1) . 

To the High Cost and Low .mcome· Committee of the Board of Directors: 

This R~quest for Reviyw-js,·submitted by Ayenture Communication Technology,. ·L.L.C. 
("Avenh.lre"), by its under~igned goun~el, in resppnse to the· Administrator's Decision: eii Higlt 
Cost Program Be11effoiary J,\pp~al, date4. O.cto.pet 29., 201 j ("Adminislrator,.s D~c.ision' .. ), and. 
pursuant to the rules of the Universal Service Admtnistrative Company ({]SAC) and Sections 
54.719~5.4.725 of the.rules of the Federal Coirimtmicatfons.Commission (FCC), 47 C.F.'R. 
*f 54.7!'9-54.725. . " . ~>-.,e'.:•$'t . 

fft: :~;.., •. ?.~/:Jr/#:;,. 
This 1ette( .asks the High Cost and Low Income Cotnmittig.8fth~~~~Board of 

l)'ire.ct~1'.s ("ti!~ Committee"), or if the Coµimittee deems it appropriate, the roll USAC Board of 
Directors; to review the Administrator 'sDecision. The Administrator's Decision denies 
A'v~b.ture's appeal seekfogr:evers·a1 ofconc.lus.ions oft11e Internal Audit Division (IAD) made in 
1th Independent Auditor~s R.e_pQ1t dated.:May 15, 2012 C'IAD /lep.ort"). A copy of tb.e 
Administratpr's 1).ecision-is· appended to this letter at Attachment 1 . 

. A~dis¢~~~sed below). theA1mihi~tra(fJl!...~isio~, a_nd the underlying!~D Report are 
CQE,\~~.ter.ized by a fundam~1\taJ.m1sr~~dmg oTr~e Cornm1ss1on's rules and pohc~es. As A venture 
has demonstrated.~ the A¢nitnistrator's Decision and IAD Report are not supported by precedent, 
arid constitute 'novel statemei1ts.of policy· and interpretation of the Commission's ·rules. As such, 
tliey,ar&:ultra virifs and rtierlt reversal. 
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I. REVIEW BY THE COMMITTEE OR THE BOARD IS APPROPRIATE-

A venture has chosen to seek review by the High Cost and Low Income Committee of the 
Board of Directors, rather than an immediate appeal to the FCC,s Wireline Competition Bureau 
because the findings of the JAD are so fundamentally flawed that even a cursory review by the 
experts 011 the Committee should be able to verify the legitimacy of Aventure's challenges. 

The FCC has recognized that review by a Committee or the fall Board can be an efficient 
means of seeking redress while minimizing the burden on FCC Staff: 

We also agree with USAC ... that affected parties should be encouraged to bring 
issues to the attention of the division head or the USAC CEO to detennine 
whether the matter can he handled without a f01mal appeal to the Conunission. 
We anticipate that, under certain circumstances, a party may prefer to seek redress 
initially from the appropriate Committee of the Board or the full USAC Board. 
Accordingly, we conclude that affected parties $hould have the option of seeking 
redress. from a Committee of the Bo~d or, if the matter concerns a billing, 
collection, or disbursement matter that falls outside of the jurisdiction of a 
particular conunittee, from the full USAC Boat'd. We encourage parties to seek 
redress in the first instance from Committees of the Board for matters that involve 
straightforward application of the Commission,s rules. To the extent that affected 
paities can obtain prompt resolution of such disputes, support mechanism 
participants will be better served and limited Commission resources will be 
conserved. 1 

Aventure believes that this .request for review falls squarely within the jurisdiction of the 
Higµ Cost and Low Income.Committee, which among other things, is tasked with ''makihg 
decisions conceming: ... (iii} Administration of the application process, including activities to 
ensure compliance with Feder.al ~ommunications Commission rules and regulations; [and] (iv) 
Perfom1ance of audits of beneficiaries under the high costj low income, interstate access 
universal service and interstate common line support mechanisms .... ,~ 

II. BACKGROUND AND OVERVIEW 

This letter asks the Committee to reverse the conclusions set forth in the !AD Report, 
which consists of an Independ~nt Auditor Report, issued by USAC and the Internal Audit 

1 Cltanges lo the Board of Directors oftlte Nalio11al Exchange Can·ier A~ociatio11, Inc.; Federal'-State Joi111 Board 
011 Universal Service, J3 FCC R.cd. 25058, 25092 t 67 (1998). Submitting this request fur Committee review tolls 
the time period for filing an appeal with the Commission. Id. at 25093 170. 
2 47 U.S.C. § 54.705(e)(l). 
AFOOCS/10620007.1 
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Division, dated May 15, 2012, and the USAC Management Response appended to that same 
document at pages 71-82. Because of the size of that document, A venture will not append it to 
this letter, but rather refers to the /AD Report by reference. 

In November 2011, IAD initiated an audit of Aventure. On May 8, 2012, IAD provided 
Aventure with a ch-aft Detail Exception Worksheet (DEW) and conducted an Exit Conference 
with representatives of A venture and their counsel. On May 15, 2012, A venture, through 
counsel, submitted its Opposition to Intemal Audit Division Draft Detail Exception Worksheet 
("DEW Opposition,,). That Opposition is appended to this Jetter at Attachment 2 (because its 
attachments are voluminous, A venture does not append them, but will provide copies upon 
request). The DEW Opposition made-the following points: 

• The DEW conclusions are not supported by any precedent, and fail to comport with long
established industry practices. DEW Opposition at 2-4, 12-13. 

• The DEW conclusions that Aventure's lines are not "working loops,, and are special 
access lines are wrong as a matter oflaw and fact. DEW Opposition at 4-6. 

• The DEW conclusions that the ca11s to Aventure's conference operators do not 
"terminate" in Aventure's service territory, and do not teiminate to "end users" are 
unsupported and ignore relevant precedent. DEW Opposition at 7-9. 

• The DEW relies on an order by the Iowa Utilities Board that is base<l on state law, and is 
inconsistent with FCC rules. DEW Opposition at 10-12. 

• The DEW refuses to consider factors that mitigate the damages it asserts. Imposing.a 
retroactive refiind obligation on A venture would cause ilTeparable batm. DEW 
Opposition at 13 .. 14. 

Also on May 15, 2012, the I:AD issued its /AD Report. The Report concludes that A venture 
incorrectly reported lines associated with calls to conference operators on the A venture network 
as USF-eligible lines. The Report bases this conclusion on five findings: 

1. The A venture lines do not carry sµpported services. 
2. The A venture lines are not "revenue producing.,, 
3. The A venture lines are dedicated, high capacity Special Access circuits. 
4. No calls terminated to locations within the A venture service area, because the conference 

bridge locations cannot be defined as "end user" premises. 
5. A venture's designation as an Eligible Telecommunications Carrier f'ETC'') is in doubt. 

AFDOCS/l 0620007.1 
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May 15, 2012 was also the day AventQre initiated a Freedom oflnfonnation Act (FOIA) 
request to USAC, ~sking that'USAC produce any USAC or FCC decisions that it used as 
precedent to support any of .the conclusions of the lAD Report. This initiated a seijes of 
correspondence between USAC and Aventure,s counsel, clarifying the FOfA Request and 
reacJ1ing agreement on the amounts. that Aventure would pay to cover the cost ofUSAC,s 
research into the issue. The final letter in that stream of correspondence reflects the final 
agreement between Aven~ue and USAC. That,lettel' is d~ted September 19, 2012, and is 
appended to this lattetat Attachment 3. To date, USAC has not produced any of the materials· 
requested in the FOIA request, or .otheiwise responded to it; 

On December 18, 2012, the U A High Cost and 'Low Income. Division sent a Tetter to 
A venture, asserting a claim for for virtually all high cost funds received ~y A venture 
between 2007 and 20fL. On Fe ruary 18, 2013, Aventure filed wit.h USAC a.£ette1· of .Appeal, 
asking the High Cos( and Low Income Division to reverse the finding& of th~ !AD Report. A 
copy of the Letter of Appeal is appended at Attachment 4. TheAdministrator's·Decision denied 
the Aventure appeal, and affirmed the conclusions of the :/AD Report without modification. In 
doing .so~ it provided no new precedent or arguments, but simply re.itez:aled· the conclusions of the 
/AD Report. 

As Aventl.tre demoilstrat~ in its DEW Opposition and LetleK".of Appea(,. ~nd fu~er 
.demonstrates in this lefter, the IA,D Report and A<Jministr.ator~s DecisiOn are premised on-a 
fundamental misunderstanding of the FCC's rules and policies and reach conclusions tfiatare 
demonstrably inconsistent with the FCC's rules and orders. Moreover, they largciy ignore the 
showings made by A venture. 

Also~ as wiJl be discusse.d in detail below) USAC.has failed for over a year to respond to 
the, A venture FOIA r~uest, which was expressly desigtied t9 identify~ precedent th~t 
supp,orted the JAD Report's conclusions. USAC~s failure - or il)ability - to provide the most 
basic support for its conclusions demonstrates that the /AD Report is nots and cannot bel 
supported by precedent, and is ultra vires the enumetated po\v.ers designated to USAC by the 
FCC. 

AFDOCS/i 0620007. ~ 
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III. THE /AD REPORT AND ADMINISTRATOR'S DECISION ARE ULTRA VIRES 
THEAUTBORITY GRANTED USAC BY THE FCC 

Section 54.702(c) of the FCC's rules restricts USAC to applying established FCC 
precedent, and prohibits USAC from making new policy or interpreting unclear policies: 

The Administrator may not make policy, interpret unclear provisions of the 
statute or mies, or interpr-et the intent of Gongress. Where the Act or the 
Com.mission's rules are unclear, or do not address a particular situation, the 
Administrator shall seek guidance from the Commission. 3 

In the discussions of specific decisions'iri'·thl; IAD Report and the Administrator's Decision 
below, A venture will identify numerous instances in which USAC has made new policy 
decisions, and made decisions in areas where the law clearly has not been settled by the 
Commission. In these instances, the !AD Report and the Admi11islrator 's Decision are 11/tra vires 
USAC's delegated authority, arid must be reversed. 

IV. THE IAD REPORT AND ADMINISTRATOR'S DECISION DISREGARD THE 
FCC'S STATEMENT OF THE LAW, AND INSTEAD RELY ON A RULING BY 
THE IOWA UTILITIES BOARD THAT IS DEMONSTRABLY INAPPOSITE 

The bulk of the findings in theJAD Report and the Adminlslrator's Decision are taken 
from an order issued by the Iowa Utilities Board (IUB).4 Specifically, they 'take the IUB Order 
as controlling precedent for the findings that: Calls to A venture's conference bridge did not 
"te1minate,, within Av.enture's service area (Administrator's Decision at 3, 8); Aventure>s 
conference customers were not "end users" (id. at 4, 8-1 O); that failure to receive payment from 
the conference operators disqualifies the service as access service (id. at 8-9); that A venture 
entered into non-tariffed agreements with its conference operators, and that this someho\v affects 
the eligibil.ity of its lines as switched access (id. at 9); that A venture did not provide the IUB with 
sufficient documentation to show that it billed its conference customers for end user common 
line charges or other charges (id. at 9-10). The Administrator's Decision repeatedly states that it 
"concurs» with the IUB Order. Id. at 9-10. 

A venture has shown that the IUB Order was I imited to an analysis of A ventur~ s 
intrastate tariff, using Iowa state law; that the IUB Order was expressly rejected as precedent by 
the FCC in the Connect America Order, that the IUB Order is otherwise inconsistent with FCC 

3 ·47 C.F.R. § S4.702(c). 
4 Iowa Utilities Board, Qlvesl Comms. Corp. v. Superior Tel. Coop. et al. , Docket No. FCU-07-2, Final Order 
(issued September 21 , 2009) ("IUB Ordd'). 
AFDOCS/l 0620007 .1 
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ntlirtgs; and ,~~t the JUB Order has been superseded by subsequent proceedings at the IUB. 
DEW OpposUion at J 0-12;.Letter of Appeal at 12-13, Attachment 1. 

The Administrator's Decision does not address these argum~ts, other than to say that 
inconsistencies between the IUB Order and the Connect America Order will not be taken into 
account because the Connect America Order's new rules had prospective effect. A venture has 
demonstrated that the JUB Order is fundamentally inconsistent with established FCGprecedent 
from 2000 to the present, and cannot be used as controlling, or even indicative authority by 
USAC. 

V. THE SPECIFIC FIND1NGS OF THE /AD REPORT AND THE 
ADMINISTRATOR'S DECISION ARE NOT SUPPORTED BY EVIDENCE OR 
PRECEDENT AND ARE UNSUSTAINABLE 

A. The Finding ThatAventure's Calls Do Not Terminate. Wltbln Its Service 
Area Ape An At'gument That Bas Been Expressly Rejected By The FCC 

The !AD Report and th_e Administrator's Decision hold that calls to Aventure's 
conference custome1'S do not "tenninate" in Aventure's service area .. /AD Report at 62-63; 
Administrator's Decision at 34. Their argument is that -the location of the "customer'!:is not the 
conference bridge, but either the locations of the .. users of the conference bridge, or the· 
headquarters of the conferencing company. As A venture has demonstrated in its DEW 
Opposition (at 6-7) and Letter of Appeal (at 10-12), this finding has been expressly rejected by 
the FCC. In its Connect Americp Order, the FCC addressed and rejected the same argument 
made by Qwest: 

Qwest argues that calls to the conference calling compani~ are ulthnately 
connected to -- and te1mihate with -- users in disparate locations. According 
to Qwest, when a caller dials one of the conference calling companies' 
telephone numbers, the communication that he or she initiates is not with the 
conference calling company, but with other people who have aJso dialed in tq 
the conference calling company's number. Qwest argues that such calls 
terminate at the 1ocations of those other callers, and that Farmers is providing 
a transiting service, not tennination. Fanners' view of the calls, however, is 
that users of the conference calling services make calls that tenninate at the 
conference bridge, and a~ connected together at that point. We find Farmers' 
characterization of the conference calling services to be more persuasive th~.n 
Qwest's. 

*** 
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Qwest's view of Jtow to treat a conference call leads to anomalous results. For 
instance, suppose parties A, J3, C, and D dial in to a conference biidge. 
According to Qwest, A has made three calls, one tenninating with B, one with 
C, and one with D. But in fact, B, C, and D have actually initiated calls of 
U1eir own in order to communicate with A. What Qwest calls the tennination 
points are actually call initiation points. Moreover, under Qwest's theory, the 
exchange carriers serving B, C, and D would all be entitled to charge 
terminating access. In fact, each ofihose carriers would be entitled to charge 
terminating access three times -- B's carrier could charge for terminating calls 
from A, C, and D, and so forth. This conference call with four participants 
would incur terminating access charges twelve times. Qwest has not addressed 
this logical consequence ofits theory, nor has it offered any evidence that 
conference calls are treated as te1minating with the individual callers for any 
purpose beyond the circumstances of this case. 5 

The Co1111ect America Order both confmns that calls to conference operators are switched access 
services, and disposes of the IAD's findings regarding the locus of the tenninating calls. 

B. The Finding That Aventure's Conference Operators Are Not "End Users" ls 
Wrong As A Matter Of Law And Is Ultra Vires 

The 1AD Report and Administrator's Decision hold that A venture' s conference operators 
cannot be defined as ''end users" and so the switched access calls to them do not "tenninate.," and 
so the calls.d.o not constittlte "suppbrted services." !AD Report .at 62-6l.; Admittlsti·ator's 
Decision at 7-8. In so finding, they dt~ the IUB Order, which as discussed above, cannot be 
used as precedent by USAC because it is inconsistent with established FCC precedent. The 
Administrator's Decision also relies on several recent decisions issued by the FCC over the past 
four years: Decisions in formal complaints in Qwest v. Farmers and Merchants, Qwest v. 
Northern Valley, Qwest v. Sancom and AT&Tv. All American. Administrator's Decision at 6-8. 
The Administrator attempts to take the rnlings from these four party-specific adjudications. and 
create a per se rule of Jaw that conference and chat operators cannot be end users. 

The Co1111ect America Order expressly refosed to establish a per se rule against sending 
traffic to high volume conference and chat operators: 

5 Connect America Fund, 26 FCC Red 17.663, 17985-86, ~ii 32-33 {footnotes omitted) (emphasis in original). 
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As proposed in the USP/ICC Transfonnation NPRM, we. do not declare 
revenue sharing to bea per se violation of section 201(b) of the Act. A ban on 
all revenue sharing arrangements could be overly broad, and no party has 
suggested a way to overcome this shortcoming. Nor do we find that parties 
have demonstrated that traffic directed to access stimulators should not be 
subject to tariffed access charges in all cases.6 

Moreover, each of the fact-specific and p~rty-specinc formal complaint rulings cited in 
the A.d11iinislrator 's Decisio11 emphasizes that the rulings are limited to the facts of that speci fie 
case. In each case, the FCC conducted an analysis of the language of specific tariffs and the 
conduct of the individual carrier, and confined its decision to the party-specific facts of the case. 
E.g.: "Accordingly, based upon the totality of the circumstances and facts of this case, we 
conclude that the conference calling companies do not constitute <end users' within the meaning 
of the. tariff provisions at issue.,,7 "As discussed above, based on our interpretation.ofSancom's 
filed Tariff, and Sancom's relationship with the Free Calling Companies, we find that Sancom's 
interstate access charges are unlawful because Sancom was not providing service under the 
Tariff."8 

No review of the language of the A venture tariff, in the context of its relationship with its 
conference opel'ator customers has been undertaken by USAC or the FCC. The establishment of 
a per se rule oflaw by USAC, based on these clearly inapposite FCC decisions, is impermissible 
and ultra vires, and must be reversed.9 

C. The Conclusion That Access Stimulation Service Is Special Access Is Wrong 
As A Matter Of Lnw, An<l Demonstrate~ A Lack Of Understanding Of Basic 
Network Design · 

The !AD Report and Administrator's Decision find that the services at issue ~wideband 
Special Access services, which are not eligible for USF support. /AD Report at 7, 61; 
Administrator's Decision at 5-&. This finding reflects a profound lack of understanding of basic 
telephone network design. and directly conflicts with multiple FCC decisions. and as such must 
be reversed. 

6 Id .. 26 FCC Red at 17879 , 672 .. 
1 Qwl!.St Comms. Corp. v. Fam1ers andMetchants Mui. 1'el. Co., Sec:Qnd Order on Reconsideration, 24 FCC Red 
14801, 14813, '1125 (2009). 
1 QwestComms. Co. v. Sancomlnc .• 28 FCC Red 1982, 1993125 (2013). 
9 This is pllrticularly the case because Aventure has provided cites to sev~I cases in which the FCC expressly 
found that caUs lo conference and chat operators were subject to access char&cs. The Adm/nis/rator's Decision has 
no reply, other thllll to dismiss ~se cases because "this specific issue was not discussed" in those cases. 
Administrator's ~cislon at 7 & n. 49. 
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Aventure informed IAD that it used interoffice DS3 trunks to transfer the voice grade 
calls from the tandem switch to the A venture end office where the conference bridges were 
located. This is, of course, standard industry practice, given the volumes of calls delivered to the 
bridges. A venture explained at ]ength that the conference bridges were analogous to Centrex 
switches and remote switches used to carry voice traffic, and were fully consistent with USA C's 
filing instructions and the NECA. Loop Count Guide (DEW OppositiOn at 4.6; Lener of Appeal at 
10), but these arguments were completely ignored in the JAJ5 Report and Adtnin.ist.ra.tor 's 
Decision. 

Moi:eov.er, Avehture briefed three FCC decisions tllat found that local exchange caniers 
that delivered very high volumes of voice traffic to ohat and conference operators were providing 
switched access service, subject to tariff~ switched access rates. Letter of Appeal at 9-10. The 
Admiflislrator 's Decision ignor~ this precedent, saying only that those cases because "this 
1Speciffo Jssue was not discussedn in tl1em. Administrator's l)ecislon at 7 & n.49. 

IAD and the Administrator ignore evidence to the contrary, in favor of their interpretation 
of service definitions. Yet, they provide no precedent showing that .such detenninations have 
been made by USAC or the FCC in the past (as confinned by their inability to respond to 
Aventure's FOIA request). These findings by tbe.IAD.Report and Administrator's Dectsion are 
novel and· unprecedented - and so are ultra vires. '(hey are. also nonsensical - the majority of 
voice fraffic is transported to end offices over high capacity link-s:, without changing the traffic's 
·character as switched ·access service. These conclusions of the !AD Report and Administrator's 
Decision must be reversed. 

D. The Fmding That Aventurets Lines Are Not "Revenue Producing" Is Wrong 
As A Matter Of Law, .And ls lllhw Vires 

TI1e /AD Report and Administrator's Decision tlnd that the circuits used to deliver voice 
calls to conference bridges located in Aventure's end office are not "t~venue producing,, and so 
do not qualify for High Cost support TAD Repoftat 62-63) 76; Administrator's Decision at 10-
11. IAD and the Administrator base thiS. conclusion on a finding that A venture has not yet 
collected fees from i~s conference operato:r customers, and on their assertion that A venture is 
unable to collect acces.s fees fh>m its interexcbange earner customers. 

Aventure bas .dem~nstrated in detail that several FCC decisions from 2000 and 2001, and 
the Connect America Order of20l l, hold that calls to chat and conference operators constitute 
switched access serviee, billable at tariffed access rates, regardless ofwhether·the 
chat/conference operator pays ~· fee to the local exchange cararier. A venture also demonstrated 
that the treatment of:such calls as support.able switched access serv'i~ is supported by NECA 
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materials and industry practice. DEW Opposition at 8-9; Letter o/Appeal at 16-17 and 
Attachment I; slide i I. 

E. The.IAD's Stated "Lack Of Confidence" ThatAventure Billed Its Customers 
Ignores Record Evidence And_Sets An Unprecedented Standard Of Review 

As stated in the ,PEW Opposilion, the JAD Report and Adminlstrator 's Decision ignore 
massive amounts of documentation sho\Ving tllat Aventure billed all of its conference operator 
customers for services, including the end user common ljne· charge. DEW Opposition at 7-8, 
This shortcoming was·never cured. Rather, the !AD Report simply states lhat JAD f'does not 
have reasonable confide.nee that [Aventure] assessed ... any fees related to these lines.'' Id., 
citing.DEW at 5. This appears to be·a legat.conc:lusion - IAD does not even attempt to show that 
the actual bills and customer lists provided by Aven~re were i.t\a~urate. Jn any event, the IAD 
Report's assertfon ofa .. Jack of"reasonable confidence'' .is unexplainedJ and no standa1:d of 
review for reacltiilg this conclusion is stated. As such, the finding is unsupported and must be 
reversed. 

F. The Conclusion That USF Recipients Must .Actually P1·ovide .Even 
Snppo11ed Service To Every Customer Is Unprecedented And. Impractical 

11te /AD Repor! and Administrators Decision establish a new pet se rule - no service is. 
eligible for High Co.st USF support unless the carrier actual~y prov.ides each and every supported 
service· to th~ customer. Administrator 1s Decision at 4-5 & nn. 22., 24, citing JAD Repo1·t at 71. 
AventUre made the point that IAD was conflating the "offerinif of tfie supported services with 
the "provision" oftho&eservic~, and demons~ated.that the Cotnmissiort's rules required only 
1hat the supported services be. offered. DEWOpposition at 2-4; Letter of Appeal at 3-5. 

As A venture stated in thQse pleadings, A venµire is a fu)l-service 9arrier thai provides 
long distance and local voice calling to residential .and buslness-customers, as weff as access 
tennination service to conference oper:ators. As such it operates. a full-function Class 4-5-Taqua 
switch.that iS capable of providing ~11 supported seryices listed in 47 C.P.R .. § 54.1 ot. But its 
access tennlnation. circwts to conference operators are one-way, inbound cireuits - the 
conference operators have no need of outboµnd emergency calling or .other outbound services, 
and choose not to payfor such service5. But under the new rule adopted in the JAD Report and 
Adnzinfstrator 's Decision, no inbound-only circuit can ever qualify for USF. Indeed, under 
IAD''snew ruliflg, a carrier cannot receive US.F suppo1t unl~ss it provides·(as .opJjosedJo off.er) 
toll blQcking (~>ne ·ofthe enumerated supported. s~rvi~es) to every·customer. · 

This has never been th¢ positjon of the FCC, mid USAC has .t>roduced no pn::cedent to 
support-such a ruling. Because this is either an unprecedented new rnling, or the clarification of 
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unclear rules, USAC may not make such findings without guidance from the FCC, and its rulings 
are ultra vires. Moreover, as A venture has demonstrated, the IAD/ Administrator conclusions are 
patently inconsistent with NECA instructions and standard industry practice. 

G. The /AD Repo1·t and Ad111i11istrator's Decision Ignore Or Summarily Dismiss 
Evidence Demonstrating The Veracity Of Aventure's Arguments 

In supporting the conclusion that calls to conference operators on A venture' s network ore 
switched access calls, fully eligible for High Cost support. A venture cites to the FCC's Connect 
America Order.10 That order adopted new rules govcming "access stimulation" - i.e. the 
provision of voice access service to high-volume conference operators, which is a significant 
amount of the A venture service at issue in this case. The Connect America Ordet confirmed that 
access stimulation services are - and always have been - access services, subject to the same 
tariff and "benchmark rateu regulatory structure that the FCC established in 2001: 

We maintain the benchmarking approach to the regulation of the rates of 
competitive LECs .... There is insufficient evidence in the record that 
abandoning the benchmarking approach for competitive LBC tariffs .. .. 
Instead, we believe it is more appropriate to retain the benchmarking rule but 
revise it to ensure that the competitive LEC benchmarks to the price cap LEC 
with the lowest rate in the state, a rate which is likely most consistent with the 
volume of traffic of an access stimulating LEC. 11 

As this Con11ect America Order language makes clear, this recent FCC statement of the 
law is diametrically opposed to thelUB decision that IAD accepts as controlting authority. DEW 
Opposition at 9; Letter of Appeal at 13-16, 18. The !AD Report and Administrator's Decision 
simply dismiss this argUment by stating that the Connect America Order's new rules had 
prospective effect, and so did not apply during the audit period. Admitlistrator 's Decision at 2. 
But as A venture has shown, only the new rates prescribed in the Connect America Order have 
prospective effect - the language quoted above on its face confinns that calls to conference 
operators have 'at all times been classified as switched access service. 

Similady, A venture has cited numerous FCC decisions that ruled in favor of the 
collection of access charges for calls to conference and chat operators. Leiter of Appeal at 15-16. 
Indeed, the FCC bas even prescribed switched access rates for calls terminating to a 
chat/conference operator. 

ro Com1ect America F1t11d, 26 FCC Red 17663 (2011). 
11 Id. at 17887-88 'I( 694 {emphasis added). 
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